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PAUL A. YOST, Commandant, United States Coast Guard,
V.
GECRCE FRANCI S BLAKE, Appell ant.
Docket ME- 135

CPI Nl ON AND ORDER

Appel | ant seeks revi ew of a deci sion of the Commandant (Appeal
No. 2476, dated Novenber 30, 1988) affirm ng an order entered by
Adm ni strative Law Judge Jerry W Mtchell on Decenber 16, 1987
followng an evidentiary hearing.! By that order the |aw judge
revoked appellant's nerchant nmariner's docunment (No 559-62-5715- D3)
on finding proved a charge of m sconduct based on his alleged
wrongful possession of marijuana under the authority of his
docunent as an able bodi ed seaman aboard the G T CHEVRON OREGON.
For the reasons that follow, we will deny the appeal.?

The facts leading to the charge against appellant, who
advanced no evidence in his defense, are fully set forth in the
Coast @uard's decisions and need not be repeated at |ength here.
Briefly stated. a search of appellant's roomon the OREGON shortly
before the ship on Decenber 26, 1987 was to set sail from an
of fshore facility near El Segundo, California, produced what the
master believed was a small quantity of marijuana, a substance the
mast er suspected, for reasons thoroughly devel oped at the hearing,
appel  ant may have been snoking just prior to his arrival on the
ship's bridge to take the helm?® Appellant was di scharged fromthe

1Copi es of the decisions of the Cormandant and the | aw judge
are attached.

2The Coast @uard has filed a reply brief opposing the appeal.
5The master, acconpanied by the chief mate, found in

appel lant's desk what appeared to be half of a partially snoked
marijuana cigarette and a so-called "bud" of marijuana roughly the



vessel, the seized substance, which later tested positive for
marijuana, was subsequently turned over to the Coast Quard, and his

proceedi ng was eventual ly initiated.

All of the argunents raised by the appellant here have been
consi dered and rejected by the | aw judge and the Commandant, and we
are not persuaded that the has established any valid ground for
differing wwth their rulings. Specifically, we find no error in
the Coast CGuard's judgnent to the effect that the Fourth
Amendnent ' s prohi bition agai nst unreasonabl e searches did not bar
its use in an admnistrative hearing of evidence obtained by an
enpl oyee (i.e. the master) of the conpany operating the OREGON;
that any right the appellant m ght have in a crimnal contest to
confront his accuser was not inplicated by the taking of a w tness'
testinony by tel ephone at the hearing in this proceeding; that the
chai n-of custody for the evidence seized in appellant's quarters
was not defective because the nmaster prepared no witten
description of the substance he personally placed in an envel ope
and subsequently observed the renoval of for testing (by the
i ndi vidual who later testified by tel ephone at the hearing); and
that, despite the small quantity of marijuana appel |l ant was found
to have in his possession, the proper exercise of discretion in
this case did not dictate a sanction |l ess than revocation.* As to
this last point, however, we think sone additional comrent is
war r ant ed.

Appellant's contention to the effect that the Board should
overturn the Commandant's alleged refusal to exercise his statutory
di scretion to consider a sanction |less than revocation rests in
| arge part on a line of Board cases in which we noted our judgnent
that, contrary to the Commandant's interpretation, the statute at
issue in those cases did permt |esser sanctions.See, e.gd.,
Commandant v. Fifer, NISB Oder EM 111 (1984). Appel lant' s

size of a dine.

‘W are also of the view that even if appellant's
confrontation or chain-of custody argunents had nerit, the outcone
of the case would have been no different, for the uncontradicted
live testinmony of the master and chief nmate is that the appell ant,
once questioned by the nmaster as to his awareness of the conpany
policy against marijuana aboard ship, admtted to having sone of
the drug on board. Evidence of that adm ssion would be sufficient
to sustain the charge of m sconduct, we think, wthout regard to
the adm ssibility or reliability of the evidence the Coast Cuard
adduced in an effort to show that the seized substance was in fact
mar i j uana.
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reliance on such precedent is msplaced on at |east two grounds.
First, those cases construed a statute (46 U S.C. 8239b) that has
been recodified (in 46 U S.C. 87704) in a manner that, we have
ruled, elimnated the discretion we believed the Commandant
formerly possessed. See Commandant v. Cain, NISB Order EM 125
(1985). Second, those cases, and the statute they applied, dealt
not wth the Commandant's powers under 46 U.S.C. 87703 to sanction
a nmerchant mariner for m sconduct related to narcotic drugs that
had occurred while the seaman was acting within the scope of his
| i cense or docunent, but with the Conmandant's authority to take
such action agai nst seaman who have been convicted in court of drug
of fenses that occurred when they were not serving under their
i censes or docunents.

G ven the congressional intention to make revocation nmandatory
whenever a seaman has been convicted of a drug offense, no matter
how serious and wthout regard to its nexus to his maritine
activities,® the appellant faces a heavy burden in arguing that
the Commandant has not properly exercised his discretion in
affirmng revocation for drug-related m sconduct directly
inplicating safety at sea. |In that regard, the Commandant nmade a
qualitative judgnent, infornmed by consideration of the specific
facts of this case, concerning the risks that appellant's
possessi on of marijuana aboard the CHEVRON OREGON ent ai |l ed:

"l do not consider the sanction of revocation as excessive or
i nhumane when one considers the significant loss of |life or
property that can occur as a result of drug use by crewrenbers
aboard nerchant vessels. Appellant nade a consci ous deci sion
to wongfully bring a dangerous drug on board his ship, even
t hough he admttedly knew the explicit conpany prohibition
agai nst such action.... The sanction of revocation is
reasonably and realistically proportionate to the potenti al
dangers inherent in the m sconduct."®

Deci sion at 9.

5n Cain, supra, we took note of the fact that Congress had
mandat ed revocation notwi thstanding its know edge "that there would
be a wide disparity in the seriousness of the drug | aw viol ati ons
involved in the various state and federal convictions that could
provide the basis for a proceeding under section 7704..." (id.at
5-6).

6The Commandant coul d reasonably conclude, inferentially, that
appel l ant intended to use the drug in his possession, wholly apart
fromthe strong circunstantial evidence that he had been using it
shortly before he reported for duty.
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We do not believe that the Commandant's reasoning as to
sanction is underm ned by the fact that respondent was not shown to
have possessed a | arge anount of marijuana. Even a single instance
of drug use aboard ship could lead to the very harm the
Commandant's deci sion seeks to preclude. Nor do we believe that
Commandant's decision can fairly be said to reflect an inproper
refusal to exercise his discretion to determ ne whether a sanction
| ess than revocation was warranted. Rather, it sinply reflects a
judgnment, wth which appellant disagrees, that revocation was
appropriate. W find no error or abuse of discretion.

ACCORDI NGLY, IT I S ORDERED THAT:
1. The instant appeal is denied, and

2. The Commandant's decision affirmng the revocation by the | aw
j udge of appellant's seaman docunent is affirned.

KOLSTAD, Acting Chairman, BURNETT, LAUBER, NALL and
DI CKI NSON, Menbers of the Board, concurred in the above
opi ni on and order.



